Impact of Islamic Law on Commercial Sale Contracts -A Private International Law Dimension in Europe
The steady rise in Islamic finance has necessarily entailed a corresponding rise in transnational 1 commerce which is guided by Islamic law and practice. There is much research literature on the content and scope of Islamic law with respect to transnational commerce. 2 The object of this article however is not to engage with the scholarly debate as to what Islamic law says about how transnational commerce is carried on but to question how European transnational sales law copes with the direct and indirect effect of Islamic law. The research question is essentially one that relates to how an established European or Western private international law regime should accommodate both legally and practically the intervention of Islamic law. Although the Vienna Convention on Contracts for the International Sale of Goods (CISG) is not a private international law instrument, it represents a harmonised system of law for its signatories. It is intended thus to be a substitute for private international law where cross-border sale transactions are concerned. It would therefore be a significant lapse not to examine in this study the implications for the CISG and its application in European countries where there is an Islamic element in the sale relationship.
The methodology is largely directed by an appropriate delineation or description of the 'problem' in question. The 'problem' is then examined in the light of the current legal regimes applicable to contracts for the international sale of goods -domestic private international law and the CISG. Specific legal rules are examined in the light of legislative intent, case law and commercial practice. Some discussion on the position of non-country-specific law (such as the lex mercatoria) in private international law would also be necessary as Islamic law or Sharia is not a countryspecific legal system. In addition, given the limitations of this work, we will necessarily have to make certain assumptions about the scope and nature of this important source of law.
The 'problem'
In reality, the 'problem' in question is simpler than might be imagined. A merchant in a European country enters into a contract with a buyer. The contract may or may not contain a choice of law clause and the buyer may or may not be established in an Islamic jurisdiction. 3 However, issues of a conflict with Islamic law may arise where the contract of sale needs to be performed in an Islamic country, 4 or where the contract tries to incorporate Islamic practices into the performance of the contract, or where it contains a specific reference to Islamic law as the applicable law. Moreover, even if the contract is expressed to be governed by the CISG (and there are increasingly more Islamic countries adopting the CISG 5 ) or a Western applicable law and there is no Islamic dimension to the contractual performance, the application of the CISG or the applicable law may cause specific problems where the enforcement or recognition of the judicial or arbitral award is sought in an Islamic jurisdiction. This is especially the case where the enforcement of the award entails the application of Western legal constructs which are unacceptable in the eyes of Islam. Another interesting issue is whether, and to what extent, the CISG, which should be interpreted in 'good faith', 6 might be applied by a tribunal (whether located in an Islamic jurisdiction or not) to incorporate Islamic principles where there is a strong Islamic cultural complexion (such as the parties are trading on a halal 7 basis) in the contractual relationship.
But, why the focus on sale contracts? It has to be said that the issue is particularly acute in sales because many international sale contracts, whether Islamic in complexion or not, will need some kind of trade financing. As soon as trade financing, whether the documentary credit or discounting of bills of exchange or factoring or forfaiting, the issue of interest will necessarily have to be considered. Islamic businesses and financial institutions will necessarily have an issue with the charging and paying of interest. The imperative on the Islamic participants would be to employ Sharia-compliant sale financing tools. 8 It is therefore especially needful to consider the implications of Islamic legal principles on contracts for the international sale of goods.
The problematic issues of conflict could not easily be ameliorated by the parties' private contract; although it will be argued that private contractual provision will go some distance to reducing the attendant commercial and legal risks. The conflict of laws issue in commercial contractual relationships is becoming more controversial given the huge furore over the perceived interference of Islamic personal law into Western societies -in the UK, for example, there was serious disquiet when the Archbishop of Canterbury, 9 Dr Rowan Williams, publicly said 10 that the UK should 'face up to the fact' that some of its citizens do not relate to the British legal system and that adopting parts of Sharia law could help maintain social cohesion. He also added that Muslims should not have to choose between 'the stark alternatives of cultural loyalty or state loyalty'. At a transnational level, these 'stark alternatives' appear to be more and more pronounced; with many more Muslim international traders seeking contracts which do not compromise their cultural and religious loyalty.
Few readers of the European Journal of Commercial Contract Law will have missed the recent controversial Oklahoma Legislative Referendum. Oklahoma Referendum State Question No. 755 is now infamous despite the vote having only been counted and confirmed on 2 November 2010. The State Question asks the population of Oklahoma to consider whether to approve a change to Article 7(1) of the State Constitution which will make it imperative for courts to rely only on federal and state law when deciding cases. The legislative change will also forbid all courts from 'considering or using international law ... [and] Sharia Law.' It then defines for the voter international law as the law of nations which deals with the conduct of international organisations and independent nations as being contained in customary law, treaties and international agreements. The referendum question then describes Sharia law as Islamic law, a law based on two principal sources -the Koran and the teaching of Mohammed. A staggering 70% of the population approved of the proposal. The Oklahoma State Board of Elections then scheduled a meeting on 9 November 2010 to certify the referendum results. That meeting has now been stayed by an application to the District Court 11 from one Mr Awad, the Executive Director of the Council on American Islamic Relations. Awad argued that State Question No. 755 was not constitutional and the Board of Elections should therefore be restrained from certifying the vote. In particular, Awad asserted that the ban on the state courts' use and consideration of Sharia law violated the US Constitution First Amendment's religion clauses -the Establishment and Free Exercise Clauses. 12 In US law, for a governmental action to be in breach of the Establishment Clause it '(1) must have a secular legislative purpose, (2) its principal or primary effect must be 4. The term 'Islamic country' is used loosely to describe a country which applies to a substantial extent the legal principles of Sharia. Sharia might be defined as those legal and moral principles laid down in the Koran and the teachings of Mohammed. 5. Countries with a significant Islamic tradition which have adopted the CISG include Turkey, Uzbekistan, Mauritania, Lebanon, Kyrgystan, Iraq, Egypt and Syria. 6. Art. 7(1) CISG states that 'in that interpretation of this Convention, regard is to be had to its international character and to the need to promote uniformity in its application and the observance of good faith in international trade'. 
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one that neither advances nor inhibits religion, and (3) it must not foster an excessive government entanglement with religion.' 13 The court found that the plaintiff had shown there was substantial likelihood of success 14 that the proposed amendment was secular because it necessitated excessive religious entanglement. Awad was especially concerned that the State Question was motivated by a malicious intention to disapprove or stigmatise his faith. The court also agreed with Awad that the proposed amendment would violate the First Amendment's Free Exercise Clause because the law discriminated against some or all religious beliefs or prohibited conduct on the basis that it was undertaken for religious reasons. 15 Lastly, the temporary restraining order was given because the court found that alleged injury to the plaintiff would outweigh any injury to the Board of Elections. Therefore although the court recognised 'the importance of the importance of the will of the voters being carried out', it considered that 'any harm that would result from a slight delay in certifying the election results is minimal in comparison to the irreparable injury that occurs when an individual suffers the loss of his constitutional rights'. 16 It is not the object of this article to go into the intricacies of US constitutional law but the Oklahoma case clearly demonstrates the tussle between the 'stark alternatives' that the Archbishop of Canterbury was referring to. It should also necessarily be noted that the Oklahoma proposal makes no distinction between personal and commercial matters. It relates to all matters falling under state jurisdiction.
The Choice of Law Framework and Sharia
Until recently, on matters of choice of law, the Member States of the EU were governed by the Rome Convention. 17 That Convention provided in Article 3 that: '(1) A contract shall be governed by the law chosen by the parties. The choice must be express or demonstrated with reasonable certainty by the terms of the contract or the circumstances of the case. By their choice the parties can select the law applicable to the whole or a part of the contract.'
A question thus is whether the contracting parties may agree to subject their contract to the governance of Islamic law. In an English case, Bank Shamil of Bahrain v. Beximco 18 the parties had inserted the following clause into their contract: 'Subject to the principles of the Glorious Sharia, this Agreement shall be governed by and construed in accordance with the laws of England.' 19
It is immediately obvious that the clause referred to two legal systems as being the applicable laws of the contract. The Court of Appeal was asked to overrule the lower court's decision which refused to recognise and give effect to the reference to 'Sharia'.
It should not be assumed that such clauses are a rare occurrence. Many Islamic financial institutions, through their Religious Supervisory Boards, 20 will insist on the use of either explicit or tacit references to Islamic law. It is also not inconceivable for commercial contracts with an Islamic law clause to be litigated or arbitrated in a Western jurisdiction. question is seen rightly to be quite distinct from the question of applicable law. Traders are keen to ensure that whilst the substance of the contract is regulated by Islamic principles, matters of practicality such as process and enforcement are best dealt with in jurisdictions with convenient, cost-effective and prompt procedures.
Although the issue was one which very much impinged on the now defunct Rome Convention, an examination of the English decision is important to show how and the extent to which the law within the EU has moved on. Another reason why a study of the decision is relevant is to demonstrate some of the intrinsic issues for transnational contracts with an Islamic context.
At first instance, the judge ruled that English law was the governing law because there could not be two separate systems of law governing the same contract. The Court of Appeal agreed with this, stating with some degree of force:
'Thus the reference to the 'principles of … Sharia'a' stand unqualified as a reference to the body of Sharia'a law generally. As such, they are inevitably repugnant to the choice of English law as the law of the contract and render the clause self-contradictory and therefore meaningless.' 21
The court was concerned to note that for the purposes of the Rome Convention, only the law of a country can be made the applicable law. Sharia law could not properly be defined as the law of a particular country. This argument is not without force. Article 3(1) of the Rome Convention clearly contemplates that a contract 'shall be governed by the law chosen by the parties'. 22 Article 1(1) in turn seems to emphasise that that reference to the applicable law is a reference to the law of a country. 23 There is no provision for the choice or application of a non-national system of law such as Sharia law. In any event, Sharia is more than a legal code. It also contains religious and moral principles. Not only are these plainly matters of controversy, but a secular court, such as the English court, is not best placed to apply it to resolve commercial disputes. This is exacerbated by the fact that there is uncertainty as how strictly certain principles are to be interpreted or applied. Thus, as a matter of construction of the applicable law clause, it 'was highly improbable that the parties to the agreements intended an English court to determine any dispute as to the nature or application of such controversial religious principles which would involve it in the task of deciding between opposing points of view which themselves might be based on geopolitical and particular religious beliefs'. 24
The Court of Appeal, in endorsing the lower court's decision, went on to state that the reference in the clause to the Glorious Sharia was not an applicable law clause but merely a declaration that the parties would attempt to do business in a manner consistent with Islamic religious principles. The court said that 'the words are intended simply to reflect the Islamic religious principles according to which the bank holds itself out as doing business rather than a system of law'. 25 Nothing more, it would seem, than the sort of ubiquitous corporate social responsibility clauses found in modern business and corporate documentation.
Recent analyses of the issues thrown up in English case by commentators dealing with other jurisdictions seem to confirm that a Western judicial approach would be largely similar to that taken by the Court of Appeal in Beximco. 26 It should however be said that these commentaries relate to the position under the Rome Convention; the Rome Convention as alluded to above has been superseded by the Rome I Regulation. The issue of construction or interpretation of the applicable law clause in English law considered the presumed intention of the parties within their commercial relationship. A German approach, for example, would equally consider how workable a particular construction would be. 27 Similarly the issue as to whether the law of a non-state might be chosen might be examined in the context of the Rome Convention as applied in the German international private law (Internationales Privatrecht as codified in the second chapter of the Einfuhrungsgesetz zum Burgerlichen Gesetzbuch ('EGBGB')). Most German legal scholars consider that the applicable law should mean the law of a state. 28 It is also an inescapable fact that where other statutes are concerned, there is frequently a distinction made Impact of Islamic Law on Commercial Sale Contracts between general legal provisions and those pertaining to a state. 29 An example pointed out by Junius 30 is section 1051 para. 1 sentence 1 of the German Code of Civil Procedure, 31 which relates to arbitration proceedings. That provision states that the arbitration tribunal must decide the dispute in accordance with the legal provisions the parties have identified as applicable to the cause of action. The second sentence of that section then goes on specifically to refer to 'the law or the legal order of a specific state'. That reference has been interpreted to include laws or rules pertaining to a non-state. 32 There is however no comparable provision in the EGBGB (namely the German implementation of the Rome Convention) suggesting therefore that only the law of a state might be the applicable law for judicial proceedings.
In contrast, the new Rome I Regulation expressly states in recital 13 of the Preamble that it 'does not preclude parties from incorporating by reference into their contract a non-State body of law or an international convention'. The legislative history to this provision is especially interesting. Initially the Commission had proposed an Article 3 which included the words 'the parties may also choose as the applicable law the principles and rules of the substantive law of contract recognised internationally or in the Community'. The intention was to allow for the incorporation of the UNIDROIT Principles of International Commercial Contracts, the Principles of European Contract Law (PECL), and potentially the European Contract Law. However, there were serious doubts raised about the lack of specific guidelines on what counts as 'substantive law of contract recognised internationally or in the Community'. 33 Another concern raised was about the lack of democratic legitimacy. The law of a non-state system is essentially not one which has been democratically sanctioned -for example if the parties chose the UNIDROIT Principles, those Principles have not been given legitimacy by any government and as such, the application of those principles to the contract by a judicial (as opposed to an arbitral) tribunal would mean a loss of legitimacy. 34 The proposal was subsequently dropped and in its place, the more opaque words in recital 13 were adopted.
This legislative history makes it interesting when considering the issue of Sharia law as the applicable law. If recital 13 were to treated as reflecting the original intent of the dropped proposal, then it might be suggested that as Sharia law is neither substantive contract law nor a body of contract law recognised internationally or in the Community, recital 13 could not be used to admit Islamic law as the applicable law. An analogy might be drawn from the Commission's rejection (from the scope of the now dropped proposal) of the lex mercatoria 35 for not being precise enough, or for being a mere set of private codifications which are not adequately recognised by the international community. 36 Recital 13 read in isolation may on the other hand cause us a little more difficulty. On the one hand, it might be argued that recital 13 is saying no more than the obvious 37 and lacks any clear impact. Recital 13 is clearly not backed by an explicit provision in the main body of the Regulation. On that basis, it is no more than a declaration of intent.
On the other hand, it might be argued that the freestanding recital should thus have a wider meaning than the now rejected proposed Article 3. After all, if the proposed paragraph is rejected that must mean it should no longer guide the interpretation of the there is now also a clear exhortation in recital 16 which requires that the conflict of law rules should be highly foreseeable so as to achieve legal certainty in the European judicial area. That should thus guide how national courts interpret choice of law agreements. In a case such as Beximco, the court could very well rely on recital 16 to find that an interpretation admitting Islamic law not only as an applicable law but as a set of rules qualifying the application of the applicable law (in Beximco, for example, it was argued that Sharia should qualify the application of English law, the applicable law) would not lend itself to supporting the legal certainty objective. That is especially so when it seems to be an accepted position that Sharia law is not merely law but a set of moral precepts. 38
Secular applicable law but presence of Sharia compliance clause
Conflict of laws is not the only issue of some weight where commercial contracts are concerned. A commercial contract might very well be governed by Western law, such as the law of an EU Member State but the contract may specifically provide for performance which is compliant with Sharia. For example, the contract is expressed to be governed by English law but requires the parties to conduct themselves in a Sharia-compliant manner. This is different from the Beximco clause because here Sharia principles are not made the applicable law but the parties are contractually required to observe Sharia in their dealings. Effectively, a secular or civil court would be required to interpret the contract and decide whether the parties have acted in compliance with Sharia as ascertained by expert evidence.
In England, the recent case of The Investment Dar Company KSCC v. Blom Developments Bank SAL 39 shows how controversial the issue can be. Indeed, the case was described by Moody's Investors Services as having heightened the 'operational risk' of Islamic financial transactions. 40 In that case, Dar and Blom had entered into a master wakala 41 contract under which Dar as wakeel (representative or agent) would invest monies deposited by Blom, the muwakkil. Dar would then pay Blom a fixed rate of return irrespective of the performance of the investments. The contract was expressed to be governed by English law. The contract explicitly provides in clause 5 that the wakala would be in accordance with Sharia as interpreted by the Sharia supervisory board and would not assert any provision of the contract or any transaction under the contract which might be in breach of Sharia. 42 The investments failed and Dar stopped making payments to Blom. Blom sued for the repayment of the amounts it invested as well as the specified rate of return profit element. The action was founded on breach of contract and breach of trust (Dar having promised to act as trustee (wakeel)). Dar however argued that the wakala as structured was contrary to Islamic law because it was effectively an investment associated to the payment of interest (riba). As such, they reasoned that to continue with the contract would be to contravene clause 5 of the contract. So what we see is a backdoor incorporation of Sharia, not as applicable law but as a matter of contractual performance.
When the matter went before the court, there was naturally some disquiet especially from Sharia supervisory boards and the Islamic finance sector. 43 The concern was that if these instruments had been certified by Sharia boards as Islamic law compliant, that decision should not be questioned before a secular court. The court was notably sympathetic to this concern. The judge, Purle J, said:
'It points to the undoubted fact that the Sharia committee of (I shall assume) respected scholars had authorised and approved of this form of contract which is a strong indication that the contract was indeed Sharia compliant. There was put in before the master for TID at the very last moment some rather exiguous evidence of Sharia law, which was answered overnight and then supplemented by further evidence on the part of TID. In the context of Value Added Tax on such investment contracts, a workable example is provided for by UK Revenue and Customs in these terms: 'An investor agrees to invest a sum with the bank for an agreed return (e.g. 5%). The bank pools the investor's funds with the funds of other investors and its own capital and invests in Sharia compliant assets. At the end of a given period (e.g. a month) the bank returns the invested sum to the investor along with the agreed 5%. Any additional revenue that the bank makes on the customer's money is kept by the bank (e.g. if the bank makes 6% then 5% is given to the customer and the additional 1% is kept by the bank). If the bank does not make the agreed percentage return then the investor gets what has been made whilst the bank gets nothing (e.g. if only 4% is achieved then the investor gets the full 4%).' (See United Kingdom HMRC Guidance, VAT FIN 8500.) 42. Clause 5.4 of the contract stipulated: 'The wakeel shall not utilise the wakala assets for any other purpose except what is permitted by muwakkil/depositor and within the Sharia parameters. The wakeel confirms that the terms of the master wakala contract and the transactions contemplated hereby are in accordance with the Sharia as interpreted by the Sharia committee and it undertakes that it will not at any time assert that any provision thereof or any transaction effected pursuant hereto contravenes the Sharia.' 43. Supra n. 40. 44. Para. 16 of the judgment (supra n. 39).
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The matter before the court was about summary judgment. 45 The court held that it was at least arguable that (a) the wakala contract was ultra vires because Dar's articles of association did not permit it to make investments contrary to Sharia and (b) that the wakala contract in question was not Sharia compliant. However, the court importantly decided that even if the transaction was void or unenforceable, Blom would have a restitutionary claim because it would have mistakenly paid money under a void or unenforceable contract. The judge thus said, 'one way or another Blom is bound to succeed'.
It should, of course, be noted that the case went without much event only because there are distinct principles of restitution in English law which aided Blom. That is not necessarily the case elsewhere, including other common law jurisdictions.
The industry also was relieved that the court did not venture to decide whether the wakala was Sharia compliant. That said, it should be said that in English law, the onus of establishing an arguable case for the purposes of summary judgment is not especially difficult. An applicant only needed to show that its prospects of success were not merely fanciful. That said, the issues raised have the potential to cause problems for Islamic traders and their counterparts. Other than the question of Sharia compliance and the worry that the secular courts might overturn decisions by Sharia boards, is the equally knotty issue of whether the Islamic party has the necessary legal capacity to make contracts which are not Sharia compliant.
In the case, Dar was established in Kuwait and its constitution states patently that 'the objectives for which the company is established shall be Sharia compliant' and 'none of the objectives shall be construed and interpreted as permitting the company to practice directly or indirectly any usury or non-Sharia compliant activities.' 46 Whilst in English and EU law a company cannot generally avoid their contractual obligations on the basis of the lack of vires in their articles of association, 47 the position is not the same elsewhere. 48 This also raises the issue of enforcement especially at the place of incorporation. The issue of capacity may arise in three specific contexts. First, the articles of association and/or memorandum of association provide that the entity must act according to Sharia. Seccondly, the contract in question specifies (like in Blom) that the entity must act in accordance with Sharia. Thirdly, the country of incorporation may have specified in its constitution or public policy that the entity must act in a manner consistent with Sharia principles.
As regards the first context, the question is one of interpretation and enforcement of contracts. This places an enormous burden on the presiding court and where the compliance has been certified by a Sharia board may involve judicial intervention into the workings of the Sharia board which may not be welcome. This was effectively what happened in Blom.
The second raises the issue of capacity to be assessed on the basis of foreign law. The presiding court would have to apply its conflict of law rules to determine whether and to what extent the law of the place of incorporation would guide its decision on lack of capacity.
Last but not least, the constitution or law of the foreign state (may be the place of incorporation or the place where performance of the contract is sought or the place where enforcement of the contract is sought or the place where the enforcement of any judgment is sought) may dictate the issue of capacity. It is quite conceivable that the law of the foreign state may make Sharia a law which cannot be derogated from by contract or may prohibit the enforcement of any performance (contractual or otherwise) which falls foul of Sharia.
Interpretation of Capacity Clauses
This is largely a matter for domestic law. However, as was pointed out in Blom, the Islamic aspect may necessitate the secular court's intervention in the decisions of the Sharia boards. Although the case is primarily involved in investment products or instruments, it should not be assumed that the implications are not insignificant to sale arrangements. As alluded to earlier, 49 many international sale arrangements necessitate the use of non-interest bearing trade financing instruments. The sale contracts are usually structured by Islamic 45. Part 24.1 of the Civil Procedure Rules 1998 defines the summary judgment procedure in English law as a procedure 'by which the court may decide a claim or a particular issue without a trial'.
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Art. 5 of the company's memorandum of association (supra n. 39). 47. Section 39, Companies Act 2006 provides: 'The validity of an act done by a company shall not be called into question on the ground of lack of capacity by reason of anything in the company's constitution'. As far as EU law is concerned, Art. 9(2) of the First Company Law Directive provides that 'the limits on the powers of the organs of the company, arising under the statutes or from a decision of the competent organs, may never be relied on as against third parties, even if they have been disclosed'. 48. In China, for example, ultra vires is still a good defence for a company not to perform a contract which it claims not to have the vires to have entered into. See Minkang Gu, Understanding Chinese Company Law (Hong Kong University Press, Hong Kong, 2006), 50-52. In Islamic countries, the capacity of the company or legal person to act may also be constrained by Sharia which is incorporated by virtue of the country's constitution or public policy. 49. See above. businesses on murabaha 50 or bai al-bithaman ajil 51 or salam, 52 istisna 53 or musharaka 54 terms. These sale contract forms may all be subject to Sharia compliance procedures as determined by the participants' Sharia supervisory boards. This is particularly so as these transactions will usually involve a financial institution or an investment house which are expressed to be Sharia compliant. The significance of the ruling should not therefore be confined to investment contracts.
On the question as to whether the secular or civil courts could overturn the recommendations of a Sharia advisory board, it may be instructive to turn to a decision of the Malaysian High Court involving eleven conjoined cases. 55 The Malaysian situation is interesting because the country operates a dual formal system -Islamic law and civil law are applied in a complementary and joined up manner. 56 The civil court asserted: 'There is neither necessity nor reason to refer these concepts to the Syariah Advisory Council for any ruling, which in any case, while they are to be taken into consideration, are not binding upon the court'. 57
The court thus decided that when applying Islamic principles to Islamic transactions, it did not need to refer to the Sharia Advisory Council for advice or instructions. Its judicial role is distinctive. This is an important judgment -not only does it involve some of the biggest names in Islamic financing in Asia, but, unlike many secular states, Malaysia has adopted an explicit and formal legislative framework for the implementation of Sharia principles to Islamic finance and commerce.
Capacity on the Basis of the Corporation's Constitution
The issue of ultra vires is troublesome where the party in question is a foreign corporation or legal person. The question is whether and to what extent, the company's constitution as deposited and recognised in its place of incorporation should also be observed by the lex fori where a cross-border transaction is being disputed before the forum. It is not the intention here to survey the different approaches to the issue of whether restitutionary remedies are available where the innocent party has made a contract with a public law institution which does not have the power to enter into such a transaction. 58 What is of more interest to this article is the legal and practical implications for turning to the law of the place of incorporation for assistance in dealing with the issue of capacity to contract.
In Haugesund Kommune and Narvik Kommune v. Depfa ACS Bank, 59 430 local municipalities in Norway had entered into a number of swap agreements 60 with an Irish bank, Depfa ACS Bank. The investments were a failure. The local municipalities were therefore unable to repay Depfa the amounts owing under the swap agreements. The Norwegian municipalities commenced proceedings in the English court asking for a declaration that they were not liable under the 50. This is defined as a transaction where the seller makes clear the cost he has incurred on the goods for sale and sells it to another person by adding a profit or mark-up which is made known to the buyer. This is the so-called 'sale with profit'. See <www.qfinance.com/dictionary> (QFINANCE is a resource website created by Bloomsbury Information Ltd in partnership with the Qatar Financial Centre Authority (QFCA)). 51. A sale of goods in which a bank purchases the goods on behalf of the buyer from the seller and sells them to the buyer at a profit, allowing the buyer to make instalment payments (ibid.). 52. This is a contract for the purchase of goods to be delivered at a specified time in the future. Payment for the goods is made in advance (ibid.). 53. This is a contract for the manufacturing of a product in which the manufacturer agrees to produce a specified product to be delivered at a specified time for a specified price (ibid.).
A type of partnership in which all partners contribute capital
to an enterprise (including the purchase and resale of goods), share profits in a prearranged way, and share losses equally (ibid. The starting point is that under the English private international law, the question whether the municipalities had the capacity to enter into the contracts with Depfa is governed by the law by which the municipalities are constituted, here Norwegian law. 62 The Court of Appeal found that although the concept of capacity in Norwegian law was very different from that in English law, for the purposes of English conflict of law rules, the concept of 'capacity' should be given a broad autonomous and internationalist meaning. Hence, the constitutional documents which an English court would look at when determining the issue of capacity of an English company would not necessarily be used when assessing the capacity of a foreign corporation or legal person. A lack of substantive power under Norwegian law principles was therefore equivalent to a lack of capacity in English legal terminology and, therefore, it followed that the swap agreements were, as a matter of English law, invalid and void. To what extent this would translate to a public undertaking in an Islamic jurisdiction is particularly interesting. If Haugesund Kommune applies, the secular court (say, the English court) would seek out expert evidence of Sharia requirements and then decide whether the failure of the Islamic institution or legal entity to comply with Sharia requirements is tantamount to a lack of capacity, as understood in an autonomous, internationalist way. That is a difficult question because whilst a breach of Sharia law might render the actions of the public institution ultra vires from a public law perspective, at private law, the action might well enforceable in the light of good faith or morality.
It was also held by the Court of Appeal that the local municipalities had failed to establish a public policy defence that a restitutionary claim would contravene the object of the Norwegian statute which governed the powers of the local authorities. The reason for this was primarily that although Norwegian public law did not confer on its local authorities the power to enter into swap agreements, its private law allows persons who erroneously but in good faith enter into contracts with the local authorities to enforce those agreements. 63
The issue was also recently made the subject of application for a preliminary ruling from the In order to determine that seat, the court shall apply its rules of private international law.' 66. Regulation of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. and Berliner Verkehrsbetriebe) or the capacity of the foreign contracting party itself.
The issue of capacity under the articles the company has been established is a serious one in the eyes of Sharia as it relates specifically to authority to act whether domestically or abroad -the lack of legal authority to act will render any ensuing contract incapable of performance. 67 Although the issue of legal capacity or authority is not peculiar for those familiar with doing business with emerging markets, the lack of capacity as a result of non-compliance with Sharia is quite unique. Most cases involving a lack of capacity are brought about by a failure to secure a trading licence or governmental authorisation to enter into the contracts in question. Whilst it is fairly straightforward to determine whether a party has a licence or authorisation, it is much more problematic to ascertain if an entity has failed to satisfy the more nebulous Sharia principles (whether or not these principles form part of the Islamic entity's constitutional documents). This is a gap which the private law of Western countries seeking to encourage or exploit the Islamic market must grapple with.
The decision in Blom is sure to instigate lawyers and trading parties to examine carefully the question of capacity and authority under the law of the place of incorporation or establishment when dealing Islamic clients. Major law firms have therefore suggested that advisory or transactional lawyers should:
(a) request from their Islamic clients a copy of the fatwa (or other relevant certificate or approval given by an appropriate body such as a Sharia advisory board) confirming their detailed consideration of the structure and documents and that the transactions are Sharia compliant; (b) ensure that the documents include detailed representations regarding (i) Sharia compliance and (ii) non-conflict with constitutional and other authorisation documents; and (c) obtain an express waiver of any Sharia-related defences. 68 It would also be helpful to check the entity's constitutional documents to ensure that the proposed transaction is within the company's powers or authority. Of course, it would be especially needful to consider carefully incorporating relevant applicable law and jurisdiction clauses to provide the best protection against any potential default or problems with enforcement. It is not enough to be satisfied that the Sharia board has approved the transaction; what is additionally needed is satisfaction that the party in question would be prevented as far as possible from raising the defence of incapacity.
Sharia as a mandatory requirement and a matter of public policy
The issue of capacity may also be framed by the treatment of Sharia as a mandatory requirement or public policy of a foreign country. That could impact on the recognition of the applicable law to the contract and also on the recognition and enforcement of a judgment rendered on the transaction in question.
(a)
Mandatory requirement and applicable law The affirmation of party autonomy in EC Regulation 593/2008 on the law applicable to contractual obligations (Rome I) 69 is not absolute. Article 3(3) provides that where all other elements relevant to the situation at the time of the choice are located in a country other than the country whose law has been chosen, the choice of the parties shall not prejudice the application of provisions of the law of that other country which cannot be derogated from by agreement. It seems common ground that Article 3(3) is quite narrow in scope -all the other elements relevant to the situation when the choice was made have to be located in another country. The article is generally structured to prevent parties to a purely domestic contract avoiding the mandatory 70 rules of that country by adopting a foreign law clause. 71 Be that as it may, where the other elements point to a country which has as its mandatory rules, Sharia, it would follow that subject to the principle of legal certainty, the Member State court must apply the applicable law subject to those Sharia rules. That said, some Sharia principles are not immediately and easily ascertainable; 72 there are also problems with the hierarchy of norms and rules -especially as regards whether there are some norms which trump others.
Another relevant provision is Article 9(3) which provides that 'effect may be given to the overriding mandatory provisions of the law of the country where the obligations arising out of the contract have to be or have been performed, in so far as those overriding mandatory provisions render the performance of the contract unlawful'. 'Overriding mandatory provisions' is then defined in Article 9(1) as 'those provisions the respect for which is regarded as crucial by a country Impact of Islamic Law on Commercial Sale Contracts for safeguarding its public interests, such as it political, social or economic organisation, to such extent that they are applicable to any situation falling within their scope', irrespective of the applicable law of the contract. As regards Sharia, it is not inconceivable that for the Islamic country in question, its preservation and adherence have to be crucial for the safeguarding the country's social organisation. Under Article 9, the forum does not have to give effect to the mandatory provisions. It has discretion, 73 but the principles guiding the exercise of that discretion are limited. Article 9(3) simply suggests that when considering whether to give effect to those mandatory provisions, 'regard shall be had to their nature and purpose and to the consequences of their application or non-application'. It is quite understandable that the Regulation should not over-restrict the exercise of judicial discretion by the forum. 74 However, this matter is of some delicacy because accusations of legal chauvinism may be made about the presiding forum. In the light of the strained relations as that seen in Oklahoma, that is not a fanciful prospect.
The introduction of discretion was so that the forum judiciously will not create undue uncertainty to the transaction when deciding whether or not to apply the mandatory rule in question. 75 That element of judicial control is thus important but given the EU-wide dimension of the Regulation, a requirement to apply the Regulation in a uniform manner would be particularly useful. In the Regulation, an exhortation usually found in international conventions calling for national courts to apply the law in an internationalist manner seems absent. 76 In the CISG, for example, Article 7(1) states quite explicitly that 'in the interpretation of [the] Convention, regard is to be had to its international character and to the need to promote uniformity in its application and the observance of good faith in international trade'. There is a real likelihood as far as Sharia is concerned that one Member State might hold a Sharia principle to be a mandatory requirement whilst another might not. Very little damages the growth of transnational finance and commerce more than legal and commercial uncertainty.
(b)
Enforcement of judgments and Sharia as public policy This is not the place to concentrate too much on the enforcement in an Islamic jurisdiction of a judgment rendered by an EU Member State. However some valuable lessons might be learnt -after all, there is no point for lawyers and judges in a Member State to allow a long and convoluted trial to proceed when there is little likelihood of recognition and enforcement of the ensuing judgment at a place where the assets are located.
In general, the law on enforcement and recognition in a number of Islamic countries, 77 like in many countries globally, is constrained by two important pillars -the presence of reciprocity and the incorporation of a public policy exception. These principles are especially pronounced in the Arab League Conventions of 1952 78 and 1983. 79 Although the Conventions are relevant only to the members of the Arab League, their provisions are especially useful in aiding our understanding of the role of Sharia in the enforcement of foreign judgments.
Foreign judgments and awards would not be enforced unless there is some sort of reciprocity, generally. The 1952 Convention is based on the Geneva Convention on the Execution of Foreign Arbitral Awards 1927 which requires reciprocity from its contracting countries.
On the link between public policy and Sharia, the connection was implied in the Arab League Convention 1952 -Article 2 provides that enforcement 80 may be withheld where the foreign judgment does not accord with the public order or morals in the State or when it violates the international public order. In the newer 1983 Convention, the connection is more explicit. Article 30 states that a judgment which violates the Sharia, the Constitution, the public order or morals of the country where recognition is sought would not be enforced. What is especially interesting is the clear demarcation drawn between Sharia and the 73. Uncertainty was a major concern of the UK when it decided to opt out of Art. 7(1) of the Rome Convention (the predecessor to the Rome I Regulation). Art. 7(1) read: 'When applying under this Convention the law of a country, effect may be given to the mandatory rules of the law of another country with which the situation has a close connection, if and in so far as, under the law of the latter country, those rules must be applied whatever the law applicable to the contract. In considering whether to give effect to these mandatory rules, regard shall be had to their nature and purpose and to the consequences of their application or non-application.' (emphasis added). Art. 9(3) is more acceptable to the UK because it does not make it mandatory but discretionary to give effect to such overriding provisions. constitution of the state; it seems therefore to place emphasis not only on those Sharia principles which are part of the state's domestic legislative provisions but also the wider less formal provisions of Sharia.
Regard for the place of performance When applying a foreign law, the court is also required, under Article 12(2) Rome I Regulation, 'in relation to the manner of performance and the steps to be taken in the event of defective performance' to have regard 'to the law of the country in which performance takes place'. This provision is especially relevant when the applicable law is not the law of the country where performance takes place. This article is thus capable of causing some difficulties where the place of performance (say, in an Islamic jurisdiction 81 ) prohibits the charging of interest (say, for late performance) but the applicable law is the law of an EU Member State which allows it.
It should be said that this provision would only apply where the issue relates to the 'method and manner of performance'; in matters relating to 'performance', Article 12(1)(b) makes it quite plain that that is for the applicable law to deal with. The question thus is whether the payment of interest for late performance, etc., is a matter relating to the method and manner of performance, or merely a matter of performance. An old British Commonwealth case might be instructive. In Mount Albert Borough Council v. Australasian Temperance and General Assurance Society, 82 a New Zealand local authority had issued debentures to an insurance company in Victoria, Australia. The interest rate on the debentures was 5 2/3 per cent and payable in Victoria. In 1931 during the Great Depression, the Victorian legislature passed a statute reducing all mortgage rates to 5 per cent. It was held that the statute did not apply to the debentures because although Victoria was the place of performance, New Zealand law was the proper law of the debentures. The Privy Council (on appeal from the New Zealand Supreme Court) took the view that the question of amount of interest was material to the contract. It was not ancillary to the substance of the transaction. If that analysis is adopted, it would seem to follow the question of interest (say, for late performance) in a sale transaction is not about the method or manner of performance but the performance itself. Article 12(1)(b) would therefore apply leaving it a matter for the applicable law rather than the law of the place of performance. This analysis is largely supported by the Giuliano Lagarde Report 83 (which guided the interpretation of the Rome Convention, the predecessor to the Rome I Regulation). The Giuliano Lagarde Report gives the following as examples of what might constitute 'method and manner of performance' -rules governing public holiday, how the goods are to be examined and the steps to be taken to reject the delivery of goods. The Report also stressed that the following would be presumed to be matters relating to performance (as against method and manner of performance):
'the diligence with which the obligation must be performed; conditions relating to the place and time of performance; the extent to which the obligation can be performed by a person other than the party liable; the conditions as to performance of the obligation both in general and in relation to categories of obligation (joint and several obligations, alternative obligations, divisible and indivisible obligations, pecuniary obligations); where performance consists of the payment of a sum of money, the conditions relating to the discharge of the debtor who has made the payment, the appropriate of the payment, the receipt, etc.' 84 All this serves to remind us that Article 12(2) is to be interpreted narrowly. The norm is for the applicable law to govern the performance of the contract. However there will be situations where the question is about the method and manner of performance thereby invoking the involvement of Sharia as applicable in a foreign country. 85 For example questions may arise about the extent to which pre-payments or rebates are permitted, 86 or what constitutes possession. 87
Impact of Sharia on the workings of the CISG as an applicable law
The focus here is on the workings of the CISG as the contract's applicable law where there exists an Islamic legal dimension. The CISG was developed with a view to creating a legal framework of general application to 81 
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the international community of nations. 88 It is not the intention here to deal with the wider political question of whether the drafters of the CISG took into account the economic situation in developing countries 89 or Islamic countries. 90 The role of an applicable law is seriously diminished if it cannot be applied and enforced by a chosen forum. In most parts, the CISG as an applicable law does not conflict with Sharia principles, 91 however there is major sticking point -Article 78. Article 78 provides that 'if a party fails to pay the price or any other sum that is in arrears, the other party is entitled to interest on it, without prejudice to any claim for damages recoverable under article 74'. 92 The CISG does not offer any guidance on how interest is to be calculated preferring to leave it to national law. However, where the national law in question is one which has adopted Sharia as its source or basis, it is not inconceivable for a judgment debtor to claim that the award of interest on the damages ordered would be invalid.
It is immediately obvious that this then is largely a matter of interpretation for the court or tribunal in question. 93 It has been suggested elsewhere 94 that different Islamic countries have dealt with the prohibition of interest in the award of damages in a somewhat pragmatic way. In Egypt, for example, Article 226 of the Civil Code expressly states that 'when the object of an obligation is the payment of a sum of money of which the amount is known at the time when the claim is made, the debtor shall be bound, in case of delay in payment, to pay the claimant, as damages for the delay, interest …'. 95 Similar provisions are found elsewhere despite the fact that in many Islamic countries, the state constitution will usually contain a provision prescribing Sharia as the principal source of law 96 or that no law shall contravene the beliefs and provisions of the sacred religion of Islam 97 or that the courts are obliged to refrain from executing statutes and regulations of the government that are in conflict with the laws or the norms of Islam. 98 The judicial construct of 'interest' in the context of compensation is especially interesting. In a case cited by Akaddaf, 99 the Egyptian Supreme Constitutional Court held controversially that Article 226 prevailed because it was enacted before the constitution. As can be seen this is a purely technical construct -it was not discussed whether substantially Article 226 might be reconciled to the proscription against riba/ interest. Other devices to avoid the proscription in the context of compensation include treating the prohibition as applicable only to natural persons and not legal entities, 100 or not applicable to foreigners or foreign corporations 101 or calling it 'compensatory indemnity' instead of interest. 102
The CISG as an international convention permits countries to opt out of certain provisions. It is clear that Islamic countries that have signed up to the CISG did not opt out of Article 78. Whilst some commentators suggest that this is reflective of these countries' desire not to be isolationists, 103 it might also be hypothesised that with the Islamic financial sector growing and the rise of resurgent sense of Islamic identity it is not inconceivable that these countries will seek to opt out or disapply Article 78 as being contrary to their constitutional legal commitment to Sharia. 
Conclusion

